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al{ anf# za 3r@ smear arias srra aa ? at a z arr#gr ufznenferfa
f aarg T; el 3#feral at 3f1fic;r "llT gTtrur am4ea rgd a vaa ?

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

laar ar galervr 3la
Revision application to Government of India :

() #tu snla zrca 3,f@)fr, 1994 cBT 't:.TRT 3rad Rt aa, mg mIci # 6ITT" °tf ~
't:.TRT cl?l" B"Cf-'t:.TRT cfi ~l2:/1i q'<rgcb cfi 3RrTTf grterv 3mar srefl Rra, a war, fclITf
i:i?IIC"lll, m~, 'm"~ ~' \JTlcfrf cfltr +a, ir mf, { fact : 110001 "cbl" cBT -~
a1Reg)
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 o 001 under Section 35EE of the CEA 1944 in respect of the

______ following case, governed by first proviso to sub-section (1) of Section-35 ibid :
4as," sa

j$%19%tj, .sf mna sf a ma # sra «n sf area fan sen an or arena #
sij %#$j%3#,Fgp1 vsPrgrrsrr # mre a ma g; mf #, ur fan«# ruernzn «rue # aegz $4'g era "ti zn f4ft aagrn eta at fart a ha g{ st I- ·,'(,/,.-.....,.,_ .

s" a·
.,,..~ " · (ii). In case of any loss of goods where the loss occur in transit from a factory to a

,.1,. kip arehouse or to another factory or from one Warehouse to another lturin tha nu ,rc,a ,...;' .<W,
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(cl5) ad a ate fhat zg zu 7?grRuff m w qr mT cfi fclfrrlfuT i'f ~ ~ ~ 1=ff<'f 1lx ,
~~cfi me cfi ~ i'f \JfT 'lffic'fae fhflz zar var Ruffaa ?j

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(8) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3ifa raa al aaa zgca # :f@R fg cit sq@h #fee at cfi1" ·{ &si ha arr uh za
err7 vi Ra yafa sngr, sr#ha ah IDxl' tfTffifat w a arfa arf@em (i 2) 1998
l:ITTT 109 IDxT ~ ~ 1Tq- ID I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) €hr Una zrcn (3r9la) Rama#l, zoo+ Ru g a if Raff{e qua ian g-a. at
mwlT i, hfa am2r a uf am )fa f2ia fa ma ##ha q-3mar vi rft 3rt a
at-at ufil a are; UR am4a Rau Ir afeju arr arr z. mt qrgff aifa at
35-~ i'f MtTTffif IJfJ- cfi :f@R # rqd # rer tan-6 arr # ,f ft g)ft afgj .

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

0

(2) RR@us3ha arr Gei ica vaag ala q) zn aa amel ut zoo/- sh qua
at Garg 3th Graf iaa van ya ala sznrt "ITT oT 1000/- 61 #ha 4Tara #6 ug[

The revision application shall be accompanied by a fee of Rs.200/- where the Q
amount involved is RLJpees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tar zrca, bra sara zyc yd hara 374t#tr nqTf@aw a fR 3ft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4tr snraa zgen 3#f@If1, 1g44 #t err as-4/3s-< # siafa

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

\:lcfdR1Rslct 9R'i:.\Jc; 2 (1) a i aarg r4a sraa al ar4la, or4ta au i# qca,
a#tr snaa zca g vhara or@tu =mzmff@raw (Rrec) al ufaa eh#ta f)feat,
a1snarl # 2,II, sag1cf] 4a ,3/rat,fry4R,a4gnarl -aeoo04

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
I refund is upto 5 Lac, 5 Lac to 50 [ac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf@ z 3reso{ pa sm?vii at var sh ? at rt pa 3jar a frg #Rh a :fIBR
'3Y4cfd i1l" xf fcITT:iT Girt aReg za aa a sh gg ft fa frat udt cnrlT xf m cfl ~
zrenfnf 3flt1 mTnfera#u at ga 3r#ha znt )u var at ya 3ma fau \iWIT °@' I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) arnraa gyca srf@,fa 497o zren ighf@er al 3rqf-4 sifa fufR fag 3r4al a
area a pc 3rsr zrnfenf ffur qrf@e)art 3TITTT r@ta #lg uf tJx xri.6.50 1:ffiO cBT nrzaraa zyca Peagm arfe [

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduletj-I item of the court fee Act, 1975 as amended.

(5) ga 3i iafe mrai al fdao aw cf@ [mil al 3hh 4ft sur nraffa fut Grat ? ai
«flt gyca, #tr sq«a gyca vi hara 3r4)4ha nanf@rant (arfff) Ru, +gs
ff2a 21

0

Attention in invited to the rules covering these and other related matter.
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) fr zgca, at na zgc gi hara 341flu ma@raw (free), a #f 3rd)at }
W- if cpcfoq l=!FT (Demand) ~ ~- (Penalty) cBT 1o% ga sin am rfaf ?nzraif@5,
sf@raaa qfsa o s?ls zag ? !(Section 35 F of the Central Excise Act, _1944, Section 83 &
Section 86 of the Finance Act, 1994)

~~~'3ITT'flcITcR"~ 3@1"@,~mrIT "cITTWrclftl=Jirr 11(Duty Demanded) -
(i) (Section)~ uD ?asaPuffif,
(ii) furaahr@3fee an1f,
(iii) ha2»Ree fui#fa6has2rut.
Tqawa'ifa srfluzqfsat a5t gear,arfl atfaaalb fffi?: tJ_cfw~f2arr?.

For. an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

grGr# uf rflaufraur#rr sazi zrea srrar yesu aus Raif@a glat fu ug yea
-a~;~~~~%~~ '3ITT' 'GfITT~ q1J6 ftjq1ma m~ q1J6t' 10%~ ~ cfft 'GTT~WI,1). ~I< CENTI!~ I",_., .

A.s" '«% . .
f_~f-.-.:_'..·J.! )'i In view of above, an appeal against this order shall lie before th". Tri_bunal on
Fis rt,nt of 10% of the duty demanded where duty_ or duty and penalty are m dispute, or._.,.·"'_}{!:-- ,,lJ y, where penalty alone Is m dispute.'

• <e
.a.ur :;;,! ~- ..



F.No. GAPPL/COM/STP/105/2023-Appeal

0RDER-IN-APPEAL

The present appeal has been filed by Mis. Joravarsinh Dhirubhai Vaja, 7, Krishnabaug

Society. 8/h. Hero Honda Show Room, Bhavnagar Road, Dhandhuka, Dist: Ahmedabad --

382460 (hereinafter referred to as "the appellant") against Order-in-Original No.

I3/AC/Dem/NA/2022-23 dated 31.10.2022 (hereinafter referred to as "the impugned order")

passed by the Assistant Commissioner. Central OST, Division V, Ahmedabad North

(hereinafter referred to as "the adjudicating authority").

Briefly stated, the facts of the case are that the appellant are holding PAN No.

ABBPV1453G. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2016-17. it was noticed that the appellant had earned an

income of Rs. 2,10,12,456/- during the FY 2016-17, which was reflected under the heads

"Sales / Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited

under Section 194€, 1941, 194H, 194.J (Value from Form 26AS)" filed with the Income Tax

department. Accordingly. it appeared that the appellant had earned the said substantial income

by way of providing taxable services but had neither obtained Service Tax Registration nor

paid the applicable service tax thereon. The appellant were called upon to submit copies of

Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period.

However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently. the appellant were issued Show Cause Notice No. V/32/Joravarsinh

Dhirubhai Vaja/Div-V/2021 dated 04.10.2021 demanding Service Tax amounting to Rs.

31.51,868/- for the period FY 2016-17. under proviso to Sub-Section ( l) of Section 73 of the

Finance Act. 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act. 1994: recovery or late fees under Rule 7C of the Service Tax Rules. 1994 read

with Section 70 of the Finance Act, 1994: and imposition of penalties under Section 77( 1) and
Section 78 of the Finance Act. 1994.

2.2 The Show Cause Notice was adjudicated ex-parte vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 31,51,868/-was

confirmed under proviso to Sub-Section (I) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further

( i) Penalty of Rs. 31,51,868/- was also imposed on the appellant under Section 78 of the

Finance Act. 1994: (ii) Penalty or Rs. I 0.000/- was imposed on the appellant under Section

77( I )(a) of' the Finance Ac1, 1994 for failure to taking Service Tax Registration: and (iii)

ordered for recovery of late fees for non filing of ST-3 Returns for the relevant period under

• 7C of the Service Tax Rules, 1994 read with Section 70(1) of the Finance Aet, 1994.

4

0

O·



0

0

F.NO. GAPPL/COM/STP/105/2023-Appeal

Being aggrieved with the impugned order issued by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

o The appellant are a proprietorship firm engaged in the business of providing works

contract services such as canal work, drainage work, irrigation work, etc. Entire

business of the appellant is related to government works contract. The work orders for

such projects are issued by Government' companies. The appellant also submitted

various work orders.

e The SCN dated 04.10.2021 was served on the appellant on 02.11.2022 i.e. after the

issuance of the impugned order dated 31.10.2022. The impugned order is clearly in

violation of the settled legal position. The appellant was never given an opportunity of

being heard before adjudicating the demand.

o The adjudicating authority has passed the impugned order in disregard of the CBEC

Circular No. 116/10/2009-ST dated 15" September, 2009 since the appellant is

engaged into the business of providing works contracts services in relation to

government infrastructure projects such as canal work, irrigation work, etc and the

said circular itself clarifies that such activities are not chargeable to service tax.

Further. their services are exempt under Entry Nos. 12, 12A and 13 of the Mega

Exemption Notification.

e The adjudicating authority has not given proper reasons for invoking the extended

period of limitation by merely alleging the suppression and willful evasion of tax by

the appellant. In fact. the adjudicating authority has passed the impugned order based

on the information shared by the income tax department. which suggests that it is the

appellant himself who has correctly disclosed all the material facts and paid correct

taxes. based on which such information is shared by the income tax department.

4. Personal hearing in the case was held on 18.04.2023. Shri Utkarsh Desai, Chartered

Accountant. appeared on behalf of the appellant for personal hearing. He reiterated

submission made in appeal memorandum.

4.1 The appellant have vide letter dated 28.04.2023 submitted copies of Invoices, copies

of work order, Income Ledger and Profit & Loss Account for the FY 2016-17 as additional
ea mIssIon.

.R«:. e
1 .
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F.No. GAPPL/COM/STP/105/2023-Appeal

5. have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of Service Tax against the appellant along with interest and penalty, in

the facts and circumstance of the case. is legal and proper or otherwise. The demand pertains

to the period FY 2016-17.

6. It is observed that the mamn contentions of the appellant are that (i) the SCN dated

04.10.2021 \Vas served on the appellant on 02.11.2022 i.e. after the issuance of the impugned

order dated 31.10.2022: (ii) they have not received anynotice for personal hearing; and (iii) they

are engaged in the business or providing works contract services such as canal work. drainage

work, irrigation work. etc., which was exempted from service tax.

7. In this regard, to verify the contention of the appellant that they have not received

SCN. this office made correspondence with the jurisdictional /\ssistant Commissioner. The

Assistant Commissioner, CGST, Division-V, Ahmedabad has vicle letter F.No.

V/32/Joravarsinh D. Vaja/Div.V/2021 dated 01.05.2023 informed that the show cause notice

dated 04.10.2021 issued to the appellant was served on 12.10.2021 through registered letter

und also submitted the copy of consignment tracking details of Postal Department showing

status as 'ltem Delivery Confirmed'. Thus. the contention of the appellant that they have not

received show cause notice before issuance or impugned order is not tenable.

8. As regard. the contention of the appellant that the impugned order was issued without

conducting personal hearing, it is observed that the adjudicating authority has scheduled

personal hearing on three different elates i.e. 29.06.2022, 20.09.2022 and 27.09.2022. The

appellant contended that they have not received any personal hearing letter and therefore

could not attend the personal hearing.

8.1 In this regard, I find that as per Section 33A(2) of the Central Excise Act, 1944, as

made applicable to Service 'Tax vide Section 83 of the Finance Act. 1994, when a personal

hearing is fixed. it is open to a party to seek time by showing sufficient cause and in such

case. the adjudicating authority may grant time and adjourn the personal hearing by recording

the reason in writing. Not more than three such adjournments can be granted. Since such

adjournments arc limited to three, the hearing would be required to be fixed on each such

occasion and on every occasion when time is sought and sufficient cause is made out, the case

would be adjourned to another date. It is further observed that by notice for personal hearing
on three dates and absence of the appellant on those dates appears to have been considered as

, l or three adjournments by the adjudicating authority. In this regard. I find that the

6
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F.NO. GAPPL/COM/STP/105/2023-Appeal

.Section 33A(2) of the Central Excise Aet, 1944 provides for grant of not more than 3

adjournments, which would envisage four dates of personal hearing and not three elates. The

similar view has been taken by the Hon 'ble High Court of Gujarat in the case of Regent

Overseas Private Limited and others Vs. Union of India and others reported in 2017 (3) TMI

557 -- Gujarat High Court.

8.2 In view of the above. I find that the adjudicating authority was required to give

adequate and ample opportunity to the appellant for personal hearing and it is only thereafter.

the impugned order was required to be passed. Thus, it is held that the impugned order passed

by the adjudicating authority· is clearly in breach of the principles of natural justice and is not

legal and correct.

0 9, I also find that the appellant submitted various documents in support of their claim for

exemption from service tax, which was not produced by them before the adjudicating authority

and first time submitted at appeal stage. In this regard, I am of the considered view that the

appellant cannot seek to establish their eligibility for exemption at the appellate stage by

bypassing the adjudicating authority. They should have submitted the relevant records and
I

. documents before the adjudicating authority. who is best placed to verify the authenticity of the

documents as well as their eligibility for exemption.

I0. Considering the facts or the case as discussed hereinabove and in the interest of

justice. -I am or the considered view that the case is required to be remanded back to the

adjudicating authority to examine the case on merits and also to consider the claim of the

0 appellant for exemption from the service tax. The appellant is directed to submit all the

records and documents in support of their claim for exemption from the service tax before the

adjudicating authority within 15 clays of the receipt of this order. The adjudicating authority

shall after considering the records and documents submitted by the appellant decide the case

al'resh by l'ollowing the principles or natural justice.

11. In view or the above discussion. I remand the matter back to the adjudicating authority

to reconsider the issue a fresh and pass a speaking order after following the principles of

natural justice.

12. 3fr aaf rtaf ft +re 2ftaa fq11 3qtala fan star? j

The appeal fifed by the appellant stands disposed of in above terms.

· .o[< Ao,00%€-' cu esh Kumar)' U
Commissioner (Appeals)
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